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Conflict of Laws

GENERAL

Each province and territory in Canada has its own set of rules for
determining when it will apply the laws of another jurisdiction or hear
disputes connected with another jurisdiction. The rules are found partly in
statutes (or, in Quebec, the Civil Code) and partly in case law. The rules of
the common law provinces are similar but not identical. Quebec’s rules
differ from those in the common law provinces in some significant respects.
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WHEN THE LAW OF THE FORUM APPLIES

A Canadian court will always apply the laws of its own jurisdiction — the
law of the forum — to matters that are procedural in nature. This includes
principles of evidence, the rules governing court proceedings (e.g. the
proper parties) and principles for the measurement of damages (although
not whether any particular type of damage is recoverable). The law of the
forum may apply to matters that are not procedural where the parties do
not sufficiently plead and prove the relevant foreign law. Foreign law is
generally proved through the testimony of a legal expert from the foreign
jurisdiction.

There are also certain types of foreign laws that a Canadian court will not
apply. These include laws that offend the Canadian jurisdiction’s concept
of public policy (“public order” in Quebec), that would have anti-
competitive effects in Canada or that would involve the direct or indirect
enforcement of a foreign tax or criminal law. With respect to the foreign
tax law restriction, there is some issue as to whether a tax indemnity
agreement that covers foreign taxes would be enforceable.

“"CHOICE OF LAW" IN CONTRACTS

The rule with respect to contracts is that a Canadian court will apply the
proper law of the contract. The proper law is the law with which the
contract has the most significant connection and in this regard the court
will consider all relevant connecting factors. However, if the parties select a
law in the contract to govern their relationship, then the court will respect
that choice as long as it was made in good faith, in the sense that it was not
chosen deliberately to avoid the laws of a more appropriate jurisdiction. If
the choice is made in good faith, then the court will determine whether
there is an enforceable contract and how it is to be interpreted by applying
the chosen foreign laws, even if they have no particular connection with the
contractual relationship. In addition, there may be laws in the place where
the contract is to be performed that affect enforceability and which the
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court will apply. For example, if the contract is for the purchase and sale of
shares in a province, compliance with the provincial Securities Act may be
required and non-compliance might affect enforceability even though the
parties have not chosen that province’s laws to govern their contract.

TORTS AND CIVIL LIABILITY

In cases involving non-contractual obligations (known in the common law
as torts and in the civil law as extra-contractual liability), Canadian courts
apply the law of the place where the tort was committed. For example, if a
person is alleged to have provided negligent advice, the court will look to
the place where the negligent advice was received and relied upon.
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SECURITY INTERESTS IN PERSONAL PROPERTY

There is a set of rather complex rules in each jurisdiction to cover the
means of perfecting security interests in personal property. The governing
law of the security agreement will not apply to validity and perfection of
security interests. These issues will generally be governed either by the place
where the debtor is located or by the place where the collateral is located.

ENFORCEMENT OF FOREIGN JUDGMENTS

Under certain conditions, a Canadian court will enforce a foreign judgment
without re-opening the case on the merits. A key condition is that the
foreign court must have had jurisdiction over the defendant. Canadian
courts will be satisfied on this point if the defendant appeared and
defended on the merits, resided in the foreign jurisdiction, had previously
agreed to submit to the jurisdiction (e.g. pursuant to either an exclusive or
non-exclusive jurisdiction clause) or if there was a real and substantial
connection between the defendant and the foreign jurisdiction in relation to
the matter which is the subject of the litigation. It is no longer strictly the
case, as it long was under the common law, that the judgment must have
been for a “sum certain” of money — where enforcement of another type of
order would not overtax the resources of the Canadian court, it may now
also be recognized. However, a judgment will not be enforced if the
defendant establishes that the foreign court proceedings were not
conducted fairly (i.e. in accordance with principles of natural justice), that
enforcement is against public policy or public order, or that the judgment is
a foreign tax or penal judgment. Another possible defence is fraud. In a
recent case that confirmed there are limited grounds to challenge the
enforceability of a foreign judgment, the Supreme Court of Canada held
that where a judgment is obtained by fraud that was undetectable by the
foreign court, it will not be enforced in Canada. There are similar rules for
the enforcement of foreign arbitration awards.
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Canadian Business Law —
Worldwide

Stikeman Elliott is recognized nationally and internationally for the sophistication of

its business law practice. The firm is a Canadian leader in each of its core practice areas
- corporate finance, M&A, securities, banking, corporate-commercial, real estate, tax,
insolvency, structured finance, competition, intellectual property, employment and
business litigation — and has developed in-depth knowledge of a wide range of industries.

Chambers Global identifies the firm as one of Canada's two top-tier
Corporate/M&A practices and it is frequently ranked among Canada’s

leaders in domestic and cross-border M&A league tables from Thomson

Financial, Mergermarket and Mergerstat Review. Stikeman Elliott is also
the leading adviser in Canadian securities offerings, ranking first from 2005
to 2009 (inclusive) in Bloomberg league tables in terms of overall volume,
as well as receiving top rankings from the Financial Post. The firm’s National
Litigation Group, whose specializations include class actions, securities litigation and
restructurings, has been ranked among the top three business litigation practices in
Canada by Lexpert. Among Stikeman Elliott's other highly regarded practices are
competition/antitrust (named as a leader by the Global Competition Review),
taxation (highly ranked by Lexpert) and structured finance (widely considered to be
Canada'’s foremost practice in that field).

The firm's clients can expect a consistently high level of service from each of its eight
offices who work together on major transactions and litigation files, and regularly
collaborate with prominent U.S. and international law firms on cross-border
transactions of global significance. The firm has invested heavily in leading-edge
knowledge management systems in order to assure our clients of advice of the highest
quality, grounded in the accumulated expertise of Stikeman Elliott's national and

international practice.
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This publication is intended to provide general information about
developments in the law and does not constitute legal advice.

For further information please contact your Stikeman Elliott
representative or any of the Managing Partners or Principals listed below:
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1155 René-Lévesque Blvd. West, 40th Floor, Montréal, QC, Canada H3B 3V2
Tel: (514) 397-3000 Fax: (514) 397-3222

Contact: André J. Roy  aroy@stikeman.com

TORONTO

5300 Commerce Court West, 199 Bay Street, Toronto, ON, Canada M5L 1B9
Tel: (416) 869-5500 Fax: (416) 947-0866

Contact: Roderick F. Barrett  rbarrett@stikeman.com

OTTAWA

Suite 1600, 50 O'Connor Street, Ottawa, ON, Canada K1P 6L2
Tel: (613) 234-4555 Fax: (613) 230-8877

Contact: Stuart McCormack  smccormack@stikeman.com

CALGARY

4300 Bankers Hall West, 888 - 3rd Street S.W., Calgary, AB, Canada T2P 5C5
Tel: (403) 266-9000 Fax: (403) 266-9034

Contact: Lou A. Cusano  Icusano@stikeman.com

VANCOUVER

Suite 1700, Park Place, 666 Burrard Street, Vancouver, BC, Canada V6C 2X8
Tel: (604) 631-1300 Fax: (604) 681-1825

Contact: Ross A. MacDonald  rmacdonald@stikeman.com

NEW YORK

445 Park Avenue, 7th Floor, New York, NY 10022

Tel: (212) 371-8855 Fax: (212) 371-7087

Contact: Kenneth G. Ottenbreit  kottenbreit@stikeman.com

LONDON

Dauntsey House, 4B Frederick’s Place, London EC2R 8AB England
Tel: 44 20 7367 0150 Fax: 44 20 7367 0160

Contact: Derek N. Linfield  dlinfield@stikeman.com

SYDNEY

Level 12, The Chifley Tower, 2 Chifley Square, Sydney N.S.W. 2000 Australia
Tel: (61-2) 92327199  Fax: (61-2) 9232 6908

Contact: Brian G. Hansen  bhansen@stikeman.com
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